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DEFORE THE BOARD ©F PERSCHNEL APPEALS

ULP-1-1974

FENDINGS OF PACT,
CONCTASION fF 1AW

ARD CRBER AL
BECOMBENDED T0. THE

RORTD  GF PEESONHEL _ATFPFEALE.

AETAIL CLEARS, LOTAL 4001,
wonprlainant ;

s

URIVERS I'ry. OF HONTAMA,
Toeci pondent .

The above entitled mateor: came on for hearine bafore Peter
0. Multese, Eaq., doly appointed heacing exeminer for the boacd
of Mordonnel hppoals Oon Pelbicuoary 27, 1974, pursuant Eo @ camplilnt
Eiled Ly $he above-cotinlad Complaidant in aceordance with secklon
BF=1607, R.O.M.; 1047, Ccopiag of the dhorge and Hoblew of leacing
w¥ere fluly servod on Both pacties. The Cosplainant wan cepressmbed
by Lonay Miyer, Prontdant and Chief Excoutive of the Betail Miapgu
International Assuciation $%91. The Hespondent was EejpcedEnted
Ly Jeremy O. Thanpe, Ksg, of the law Flrm of Worden, Thome, Helnes
and Williamn, Hlswoula, Monbans.

The Corglilnant alloges, lp subwstance, that Touls Moses, an
mig lentee of tha Pnlversity of Hontana, was discriminated agalngs
and dischargod becaane of hio Dnlop o activicies. Speciflcally, the
Cogladnant charges that the Universdty vicloted its own policy
Ly vendidericg Mosas o geasonal esployea and bhereby oot paying
hin waged for holidays, that the University diseriminstorily paid
Hopes waged lower than any other man on the groundi crew sven thouogh
he performad tlie same work as other coew menhors, amd that tle
University dissharged Modes becauss of purportod bodgei problenn
avan though therswers snough funds for the Upnivecsicy to rotaoin
Moscs Ehrdugh the fleeal vange,

The Resgondente contond that the discharge of Mooes was proppted
Ly purely cconomae coneiderations and sob by his Union dctivicics.

Hpon the entire pecord in this caze, T siake the following:
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FINDINGE-OF -FRCT

1. The University of Montana hired Tinufs Modes April 14,
1972 as 8 groundakesper for Ghe sroands ceew. [The Jroumla craw
ir patt of che Mhyaical Blant Departeent of el Univaroiley wimd i
reipongible for {he upkeep of tlha University grounds.) ‘Mopew
workod as & groundskouper for oighbsen nonths, Bue oh Octoher i
1373, aresr thicty days, nobice, bo wai slechargad by the Univeroivy.

2y 'HMoEas Wap activaly shigaged in Unlon mekivicies.  [& wos
solacted a8 pagher of o Unien necotiating copmittes by co-workern
and . attakided meatings of the pegotlinting commlibes with UniGn offic-
ioly and managenent repcssentativen of £he tmivoraity,

}. The uncontrovartad bestimony of Jasss Dove, Farasniel
director for the tnivorsity, and Frank Ahandort, office ganager of
thao phyeical plant, Clearly ahows that the Oniversity had pol des
fined whik o seasonal, benporary or part-time OEplayas Wie, nor
hud tho Untiersity establiphed any explicit policy as to when &
ReaRkonal, temporiory or pFart-tips employoce bBocha=we o parmancnt ol osae,

a.  fThe evidunca clearly pstabllshes that Hoses was pob oo
permanant. erployee,

—-Hosos glgned the Lime oard for pare-tlne employeos |saw
Hpppondent's exhibit §L], ot the time-card for full=tine orep Loy s
{gma lespondent®s exhilbit §2) throushaut the duratlon of Lis amplay—
oent Wikh the Drivaraiky,

==Mugeds admiited thab e was nat o pormansnt gnployas @l the
Trilvergity.

B+ Moges wan paiid §2.25 por hour wiwen he started work wlieh
the Univéraity In April of 1972 and received a meveity Five cent
raide in Tuly of 1972 and a fifteen dent caise in July of 1971,
Despite thiasw ralfed, Hosaes taskllled that he thought he was dis-
triminated agatpel by tbe tniversicy because Nick Wolff and Jack
tnAtad racelved higher wages than he @80 even thoughitheyoall; g2
Ehe Bame work, - Howeyver blhe syvidenoe shods
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==HOILE and Uneprtad wara permansnt emplopaed ;o Hoses dss not.

==At tho time-of Mosesig dischargs , Wolff had worked appcoz-

Rl

imately pix yeara for the University, Gnated spproximatoly Flve

4 ¥Rara. and Hosos only sightecn manehs,
& ——Ondtnd wWas tha acting mupecvisor for o pericd of npproximgtply
] soven manblis duriog Mooes's amploy with the goounds ovaw,
L b.. Tha sroundd crew was: baset with Finanoial problens,  1ta
. funds for geaponal, temporary and part~tims employees; which wese
-~ Alin used to pay overtime wages earned by parmanent employees, wore
10 aaveraly reduwced for floesl year 1073-1%74.. (The Uplvecsliy's
Ll Flacal yoar begine on July let and ends Zaly 18t of the following
e yaot,] The funds allogated for the scensopnal, bemporary and paoct—
I3 timm - epployees foc fiacal yegs LO972-1073 wora 519,245,000 acd wos
L4

reducad to 3%d, 0705 el For flacal year 1973-1874 [sé0 Bespondent's

36| eyhinien §3 and #6). After Modes's discharge and the paymant of

4 nll wWages dos bim, Tneluding payments Pop hile agcoued apnual loaws

1w and Bick leave, only $4,861,22 renatnod Ln &he bulget (Yee Hespond-

1a ent e aphibite F5).

19 Becaugs ths sessond of spring . and summer are the busiest paves
20| of the year for the grounds craw, thoy usually hire sdditional

21 segponal, Lomporary, and part-time emspioyess in the spring of oadh
BE

¥ear:,  Willdam liosford; the soporvisor of dhe grounds crow, bepti-

B flad  that Modsds wapn discharged Lo preserve the temaining Fumds tor

24 seasonal, tamphrary and part-tine emploveas so thas additional

Bh gmployees could be enpleyad in the speing.
Eﬂ'l 7+ The Griesvance Comnlttee For Hon-fcedemic Bersopoel, &
ET(  standing committes which investlostes Unlversity smployes’s grie-
=h vancas, livestigated hues''s dlscharge and recormended that ha ba
a2 rootorad ko his podsition with thoe drounds erew or that enother
30 position at tha thoivecgity be made available ko him. The Grievance
Hti- Committes cama ko e decisicn because of Mobes's excellent wack:
A racord and "Because of thamlaunderstandings and misintecprotationa
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of Information pectpining ko the hiring apd lavoff of Lou Moass and
because of the imposeibilliey of determining the facce.® Tha

Comni ttee did nolb thoroughly investigate whathsr or not Momag !

was Macharged bocavse of Unien activitied nor did |t examipa the
pronnds- craw bhodget

B. J. AL Parker wan reperted to Bave pemncked M4t e Uniom
prefilres us’ btoo' far,, somebody 18 goltog to ba Iald ofe. " jjpeford
allegedly comnmlicated Parker's remarks to Moses and Richogd WolEF,
another employes of the grouwnds crew, Bowover Neaford recalled
Baying to Hoses and Wolff "with oniy a0 moch poney awvailable for
tha greunds orow that |F we were forced to caiss wagen that thars
would be yery litble-sholes butb to lot somebody go.”  ilosford
Eestifimd thot Parker naver eaid anything derogutory sboub Drlons
to lin and that ParkKer never pade the statemant that "anpleyveess
wirield be laid ‘off LF the Union prassures us too far?. Howavar,
Parker admitted that bs may have mads statenanbs tliat ooonld hnwe
heen interpreted to that effeck.

Jo M oporber oof attemphd were pade by the Undvernity ba anebet
end seconnndate Mooes pridip bo oand after hie diachacge from khe
Univors by grounds orow.

—B11l Hoglford, svporvisor of the grounds craw, Lrled to et
HogeE placod o & pearmancnt statunm with tha qoounadae orow gk legat
A hhlf dozen times price to Moses's discharcgs.,

==&l Johnaon, foreman of the labor ocrew at bhe Upivernitcy,
prowided job application Focng to Moses so bhat he slaht obtain
4 peroanent job with the University.

==lebde Dowve;, Persongel Dicrector of chi Undvacsl ey, offepred
permanant jobe with the Ondversley to Modes October Jlot, Howomber
Idth, Deecenbiar Sth, ard Docembor L2l of 1073,

——iiter Hosas had pocopbted ono of the above jobi offored, the
University paid him lile old hourly rate. of §3.15 dnstead of the
gilng rate for his new Job of $2.7% pod he did mot hava &0 walt foc
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1 i requirad qualifying poriod befora Legoming sligihle For onnual
& leave avan though ke was dlscharged from the gqrounds orew and paid
4 aig aceryed vacatlon amd fgisk lesva,
4 Li  Aocovding to Mosaa:
& —=lfe Wes never quedtioned aboul Hisw Union astivities by his
8 supervisces at the Universiiy,
T ==Hz remalned on the Unlon pegotdating conpitbss afeer his
R disbharge from the Unlvessity grownds crew,
¥ ==lla 1 presanlkly i menbor of Ehe same Union bhak represcnta
Lo Ehé groundskaoparn,
1 #=The lnivarsity bas not hirad o replacemsnt for-hia old jab
1& | with Ehe grounds crow-:
1= =-Ho other mamber of the grounds orew 'cr: Lhe Union negotiating
14 nommittee was dischincged by the Unbvaralby.
<P NESOLLTEON AND BATIONALE
i Laagin Moses wan pat discrininated agalnst and discharged
LT begause af his Unicn dotiviiles,
18 1, Thie Bagpandent did net violate ica poliocy by gonnbdering
ad Hoges & ssawonal amployes,  ‘The University had no explicic policy
4 ag to What n sesponal employves wan: or whan o Sekgonnd Emplayen
< becono o goermonent cmploves amd Lhun eligible for Laliday poy.
Bk Moges admibbad lie was nob & pRrmsmant dEpployaes and he @ d e
e bime card for part=time employees. Therefore, if the Onivarnity
N aid nee pay Mogen For holidays bocausa tlwey did not copsidar &l
26 i pdrmanent amplovad s alleqed in the Cosmplainant's charge (and
G thare iw po evidencs ap the cecord to show wWhekbst Moked was or
it wen ot pald holiday payl bhey wers fustified bocanse Homes was
£8 olearly less Ehah 4 pernenent cemployon.
i 2+ The Unlversaity did not dioeriminnbe agoinst Moses by
Ex paying him lesa than obher arployees of tha grounds crew. There
=1 Were sound reasons why blee other btwo enployeas of Eha grooamss
o cEewW. recaived highar wAges than Moses. Thay had more seniorlty
LR




L than Homos: they wero parmenent cnplovess whils Hoses Was noe)

= and ene of them hod sopervisary responslbilities for appronimately

o getay monkhs during -Moecs @mploynont Wwleh the grounds Efee,

9 3.0 The Univaralty 4l not discharge Moses bhecause of fiis

" Ditbon acskivlielea. iThe repord ghese thaty

& (R Hodes wan Lsvolved in Union actlvizies.

v (8)  Maphgemant oftficials were saware of Hoses's Union

H apeiviting,

& iEF tthere was Titkle, if any, arti=union oninus o Ehe

1o I park of the Univoenity. Pechops Tarkic's ‘statemens
11 | [#ae Findlhgs of Pacc, Paragiaph B)  could be in-

L terpreted ag an indicarion of antl-unioa animua, bt
13 when liis statenant la weighod agalust the following
14| tacko, Lt iw clear that nolanti—unlep apdbius existed:
15} (1]  ‘'Tha iilversity made i number of wEforbd ko

1E aocamndned Moses dnd to rakali Hodkes =4 oo

1 Eaployes of the Unlvecsity, and In Fact even-
1B Eually: rehiced MHosas,

1% (41}  Hosee was- never guestioned ohout his OUpion

0 activities by hin suparvisors at tho Opivesiby,
21 (it} , Moaps repained on the Union pegotiating comeitbes
o aftar his dischucge from Whie University grounds
gt Crei,

&4 4, The University dischacgedijBosen for sconomlic ceasops. e
&6 record clearly establishes that the tnivecsity was baset with
26 Eitancial problemd and hod to pregerve its budasl For ble hiro of

2¥ additional enmpleyees during Lts ey weasdn, The faot thak the

=a Dniversity dld pot Hite & roplacemont for Mopes, tonds ko §how that
e bhis: discharge of Hoses was not pretexcual.

A COHCIAMATOHS oF LK

31 That tha Undyerpity of Montanp exercised their prarcostives

Eﬁ*L t0 opecate and manage thoir affairs as recoqnized by sectlon 59-1601,

CES




.C.H., 198Y whan they discharged Louis Moses and are nob bl ey
af an unfairc labor practice as specifled io section 591605,
oM., 1947,
GipER
It iz hereby ordored khat the unfale lnbor complaipt af the
Aatall Clerks, Logal ¥991 ba Algnissed,

Datad thin ldth day of Hay, 1974,

Petar E{'ﬁ%[Leﬁu. Heacing E¥amlner

Board of Personnol Appealas




